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 1.  TIME:  9:00   CASE#: MSC18-01131 
CASE NAME: GUTIERREZ VS. 1141 MARINA WAY 
HEARING ON MOTION TO/FOR ENFORCE SETTLEMENT & FOR SANCTIONS AND 
ATTY FEES FILED BY 1141 MARINA WAY SOUTH, LLC, ALTEN 
* TENTATIVE RULING: * 
 
Taken off calendar by Notice of Settlement.  

  

  
 2.  TIME:  9:00   CASE#: MSC18-02337 
CASE NAME: KIM KILEY VS MARRIOTT VACATION 
HEARING ON MOTION TO/FOR DISMISS FOR LACK OF STANDING FILED BY 
MARRIOTT VACATIONS WORLDWIDE 
* TENTATIVE RULING: * 
 
 The hearing is continued to May 5, 2021 at 9:00 a.m. 

  

 3.  TIME:  9:00   CASE#: MSC19-00181 
CASE NAME: JERUM VS. LY 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR IN ALT ADJUDICATION ON 
X-COMPLAINT FILED BY GREG JERUM, JENNIFER JERUM, BRAD GUNKEL, 
* TENTATIVE RULING: * 
 

Plaintiffs and cross-defendants, Greg Jerum, Jennifer Jerum, Brad Gunkel, Marie 

Bowser and Point Richmond, LLC move for summary judgment (or summary adjudication in the 

alternative) on the cross-complaint filed against them. Their motion for summary judgment on 

the cross-complaint is granted, as discussed below.  

Relevant Background 

On March 9, 2018 cross-defendants Greg and Jennifer Jerum (“Jerums” or “Buyers”) 

entered into a contract for the purchase of vacant land from cross-complainant, First Group 

Investments, LLC (“First Group”). The legal description of the property set forth in the agreement 

did not include certain adjacent vacant areas that formed part of a roadway abandoned by the 

City of Richmond in 1963 (“Abandoned Roadway”).  

In November 2018, Buyers discovered that the description in their deed did not include 

the Abandoned Roadway. Along with some of their neighbors, Buyers filed this suit to quiet title 

and reform their deed on January 28, 2019. (UMF 20.) First Group filed its verified answer in 

November 2019, denying allegations concerning mutual mistake. (See UMF 21-22.) First Group 

also filed a (non-verified) cross-complaint against all the plaintiffs. (UMF 21, 23.) 
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First Group’s only cause of action in the cross-complaint is for breach of contract. The 

essential terms of the contract are stated in the cross-complaint: First Group agreed to sell the 

real property commonly known as 523 Santa Fe Avenue, Richmond, California, and cross-

defendants agreed to buy it, as described in the Grant Deed attached to the cross-complaint. 

(See Index of Evidence, Ex. 3.) According to the cross-complaint, the cross-defendants 

breached the agreement by “claim[ing] an entitlement” to property that was “expressly 

excluded.” (UMF 25.) First Group does not distinguish between the Buyers’ alleged breach and 

the other plaintiffs’ alleged breach. (UMF 23.)  

Plaintiffs move for summary judgment on the cross-complaint, arguing (1) only the 

Jerums contracted with First Group and as such, there can be no cause of action against 

plaintiffs Brad Gunkel, Marie Bowser, or Point Richmond, LLC; (2) filing the underlying lawsuit 

here is not a breach of the purchase and sale agreement; and (3) First Group cannot show it 

has been harmed. First Group opposes the motion.  

Evidentiary Matters 

The unopposed request for judicial notice of various documents filed in this case, filed by 
cross-defendants, is granted. 

First Group has not filed evidentiary objections in compliance with California Rules of 
Court, Rule 3.1354(b), but to the extent it attacks Mr. Jerum’s declaration regarding Buyers’ 
beliefs at the time of executing the agreement, the concern is unclear. The word “impression” 
may express beliefs held by the Jerums (see Baker v. L.A. Herald Exam'r (1986) 42 Cal.3d 254, 
261-262) and such impressions, at least as held by Mr. Jerum, would be fully within Mr. Jerum’s 
personal knowledge.  

Cross-defendants’ objections to evidence are ruled on as follows: 

1. sustained (lacks foundation, Secondary Evidence Rule) 
2. sustained (lacks foundation, Secondary Evidence Rule) 
3. sustained (lacks foundation, Secondary Evidence Rule, conclusory) 
4. sustained (lacks foundation, Secondary Evidence Rule, conclusory) 
5. sustained (lacks foundation, Secondary Evidence Rule, conclusory) 
6. sustained (lacks foundation, Secondary Evidence Rule, conclusory) 
7. sustained (inadmissible opinion, Secondary Evidence Rule, conclusory) 
8. sustained (Secondary Evidence Rule, conclusory) 
9. sustained (inadmissible opinion, conclusory) 
10. sustained (inadmissible opinion, Secondary Evidence Rule, conclusory) 
11. sustained (inadmissible opinion, Secondary Evidence Rule, conclusory) 

Analysis 

A defendant (or cross-defendant) may move for summary judgment if it is contended that 
the action has no merit. (Code Civ. Proc., § 437c (a).) A motion for summary judgment shall be 
granted if all the papers submitted show that there is no triable issue as to any material fact and 
that the moving party is entitled to a judgment as a matter of law. (Code Civ. Proc., § 437c (c).) 
A cross-defendant has met his or her burden of showing that a cause of action has no merit if 
the party has shown that one or more elements of the cause of action, even if not separately 
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pleaded, cannot be established, or that there is a complete defense. (Code Civ. Proc., § 437c 
(p)(2).)  

Once the cross-defendant has met that burden, the burden shifts to the cross-
complainant to show via specific facts that a triable issue of material fact exists. (Code of Civil 
Procedure § 437c (p)(2).)  

There is no evidence to support that anyone other than the Buyers entered into a 
contract with First Group, much less breached any such contract. For this reason, summary 
judgment must be granted as to all cross-defendants other than the Jerums. First Group’s 
argument that the other plaintiffs are “necessary parties” does not create a cause of action 
against them.  

As for the Buyers’ alleged breach, Buyers have shown, through the cross-complaint and 
responses to discovery, the lack of at least one element to the claim: any failure by Buyers to 
comply with the terms of the agreement. The contract was not a contract to refrain from filing 
suit, but for the sale of property. The cross-complaint does not indicate the Buyers failed to 
purchase 523 Santa Fe Avenue, as agreed. There is no dispute that property was transferred 
and a purchase price paid pursuant to the terms of the agreement. Instead, the allegation is that 
the Buyers filed suit, making certain claims. This is not a breach of the stated agreement.  

First Group itself has described its breach claim as arising from the lawsuit itself. Any 
attempt to alter the pleading by way of a declaration opposing summary judgment is not 
permitted. (See Gill Declaration in Opposition to Motion, ¶15 [“Contrary to the moving papers, I 
am not asserting that filing a lawsuit is a breach”]; 580 Folsom Assocs. v. Prometheus Dev. Co. 
(1990) 223 Cal.App.3d 1, 18 [“A cross-defendant seeking summary adjudication need only offer 
evidence to disprove the allegations of the cross-complaint. Should the cross-complainant wish 
to offer a different factual assertion from that alleged in the cross-complaint, it must move to 
amend the cross-complaint prior to the hearing on the summary adjudication motion.”])  

Additionally, the litigation privilege protects Buyer’s action of filing suit for the Abandoned 
Roadway since the policies underlying the privilege apply here. (See Feldman v. 1100 Park 
Lane Associates (2008) 160 Cal.App.4th 1467, 1495-1498.)  

The Court further notes that, while the precise contentions by First Group with regard to 
mistake are not material to this ruling, MSJ opposition papers are no substitute for amending the 
pleadings. (See responses to UMF 21-22.)  

Conclusion 

Having shown First Group’s inability to prove breach of contract, cross-defendants 
successfully shifted the burden to First Group to present a triable issue of fact. First Group did 
not meet its burden. Cross-defendants are therefore entitled to judgment in their favor with 
respect to the cross-complaint.  
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 4.  TIME:  9:00   CASE#: MSC19-00515 
CASE NAME: ANDREW VS HODGES, ET AL. 
HEARING ON MOTION TO/FOR STAY NONPARTY DEPO, QUASH NONPARTY DEPO 
FILED BY MEDICAL BOARD OF CALIFORNIA, THE OFFICE OF 
* TENTATIVE RULING: * 
 
Motion to quash the non-party deposition of attorney Shaw and for a protective order is denied. 

Background 

Plaintiff Dr. Andrew is suing attorney Robert Hodges and his law firm for malpractice arising out 

of proceedings against Dr. Andrew before the Medical Board of California. Dr. Andrew 

principally contends that Mr. Hodges failed to timely disclose an expert witness and failed to fully 

advise Dr. Andrew of the consequences of the Stipulated Settlement and Disciplinary Order. 

She claims that Mr. Hodges’ negligence resulted in her agreeing to an unfavorable settlement 

that effectively precluded her from practicing medicine.  

Deputy Attorney General Keith Shaw represented the Board in the disciplinary proceedings 

against Dr. Andrew. Defendants in the present case seek to depose attorney Shaw regarding 

his communications with Mr. Hodges in the underlying proceeding as well as Mr. Shaw’s 

knowledge concerning the resulting settlement agreement. The Medical Board, the Attorney 

General and Attorney Shaw filed the instant motion to quash the deposition subpoena and for a 

protective order precluding any such deposition.  

Depositions of Counsel 

The nonparties maintain they have provided all non-privileged documents exchanged during the 

administrative proceedings. They argue that further information in the form of deposition 

testimony from attorney Shaw would be subject to various privileges (attorney-client, work 

product, and official information) or would be burdensome in that any non-privileged information 

would necessarily be irrelevant or already disclosed.  

They rely on Carehouse Convalescent Hospital v. Sup. Ct. (2006) 143 Cal.App.4th 1558, 1562 

for the proposition that “depositions of opposing counsel are presumptively improper, severely 

restricted, and require ‘extremely’ good cause – a high standard.” In Carehouse, plaintiffs’ in an 

elder abuse case sought to depose opposing counsel to learn how the defense calculated 

staffing levels at the nursing home. In disallowing the discovery, the appellate court found the 

practice would allow opposing counsel to take “undue advantage of their adversary’s industry 

and efforts,” would be “disruptive” to ongoing litigation, and would “chill the attorney-client 

relationship.” Id. at 1562-63. The court set forth a three-prong test to evaluate the propriety of 

deposing opposing counsel: 

(1) Does the proponent have other practicable means to obtain the information? 

(2) Is the information crucial to the preparation of the case? 

(3) Is the information subject to privilege? 
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Defendants deny that Carehouse is apposite. They claim simply to seek information from a 

percipient witness in an underlying action. While they acknowledge Mr. Shaw has privileged 

information, they insist they are not after this information and that the solution is for Mr. Shaw to 

object to any questions which stray into privileged areas. They contend Carehouse only applies 

where one side attempts to depose opposing counsel in ongoing litigation, not where an 

attorney in a prior case is questioned as a percipient witness to events in another matter. 

Neither side has provided the court with relevant California case law addressing the deposition 

of counsel from an underlying suit although federal authority supports the defense. 

The court agrees it is unclear whether the three-prong test from Carehouse applies here. The 

current situation is more analogous to Meritplan Insurance Co. v. Superior Court (1986) 124 

Cal.App.3d 237. That action involved insurance bad faith claims stemming from a personal 

injury case wherein the insurer allegedly wrongfully refused to settle. Meritplan overturned a 

protective order which had shielded an attorney from being deposed with respect to settlement 

negotiations in the underlying matter.  

Like non-parties here, the proponents of the protective order in Meritplan offered “nothing more 

than their ipse dixit statements that they possess no relevant information and the claim that any 

possible questions which may be asked would be within the attorney-client or work product 

privileges.” Id. at 242. The Meritplan court could “conceive of many relevant questions which 

would not violate the privilege.”  Id. The court found that “the single fact that the proposed 

deponents are lawyers rather than lay witnesses provides no basis per se for preventing the 

taking of their depositions” and that the deponent could readily object to any improper questions. 

Id.  

In accord with Meritplan, the Court finds that attorney Shaw is a relevant, percipient witness to 

events in an underlying proceeding. Routine objections should protect privileged matters. 

To the extent Carehouse applies, the court finds defendants have satisfied the three-part test. 

The court denies the motion and orders the deposition to proceed. 

 

  

 5.  TIME:  9:00   CASE#: MSC19-02371 
CASE NAME: PATEL M.D. VS JELD-WEN, INC 
HEARING ON MOTION TO/FOR STRIKE PORTIONS OF PLAINTIFFS' THIRD 
AMD COMPLAINT FILED BY JELD-WEN, INC. 
* TENTATIVE RULING: * 
 
Before the Court is a motion to strike portions of Plaintiffs' third amended complaint ("TAC") filed 
by defendant JELD-WEN, Inc. For the reasons stated, the Court rules as follows: (a) the motion 
to strike TAC ¶ 3 is granted, as unopposed and in substantial compliance with California Rule 
of Court 3.1322(a), and paragraph 3 of the TAC, page 2, lines 7-8, which states "Before filing 
this Complaint Plaintiffs satisfied the requirements of California Civil Code § § 895 et seq. " is 
hereby stricken in its entirety; and (b) the motion to strike in all other respects is denied, 
without prejudice, for noncompliance with California Rules of Court, Rule 3.1322. That rule 
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provides that "A notice of motion to strike a portion of a pleading must quote in full the 
portions sought to be stricken except where the motion is to strike an entire paragraph, cause 
of action, count, or defense." (Cal.R.Ct. 3.1322(a).) (See also Dietlin v. General American Life 
Ins. Co. (1935) 4 Cal.2d 336, 346 ["A motion to strike must be directed with precision to the 
matter sought to be stricken. [Citation omitted.]"].)  

  

 6.  TIME:  9:00   CASE#: MSC19-02371 
CASE NAME: PATEL M.D. VS JELD-WEN, INC 
HEARING ON DEMURRER TO 3rd Amended COMPLAINT of PATEL FILED BY 
JELD-WEN, INC. 
* TENTATIVE RULING: * 

 

Before the Court is a demurrer to Plaintiffs' Third Amended Complaint ("TAC") filed by defendant 
JELD-WEN, Inc. ("JW" for convenience). For the reasons set forth, the Court rules as follows: 
(1) demurrers to the first and second causes of action – overruled; and (2) demurrers to the 
fourth and fifth causes of action – sustained, with leave to amend. 

Factual Background Alleged in the TAC 

This case arises out of allegedly defective window installed in a home built by plaintiffs the 
Patels in 2002 and 2003. (TAC ¶ 8.) Defendant JW manufactured windows and doors included 
in the residence.  

The TAC includes five causes of action. JW demurs to the first and second causes of action 
(negligence and strict liability) based on the economic loss rule. JW demurs to the fourth and 
fifth cause of action based on uncertainty and failure to state a claim for lack of specificity. (CCP 
§§ 430.10(e) and (f).)  

Governing Standards for Demurrer 

In ruling on the demurrer, the Court must accept as true all well-pleaded factual allegations of 
the TAC, but not " 'contentions, deductions or conclusions of fact or law.' " (Blank v. Kirwan 
(1985) 39 Cal. 3d 311, 318.) The Court deems the facts alleged to be true, "however improbable 
they may be." (Del E. Webb Corp. v. Structural Materials Co. (1981) 123 Cal. App. 3d 593, 604; 
Universal By-Products, Inc. v. City of Modesto (1974) 43 Cal.App.3d 145, 151.) The Court gives 
the TAC "a reasonable interpretation, reading it as a whole and its parts in their context." (Blank 
v. Kirwan, supra, 39 Cal. 3d at 318.) To be sustained, a demurrer must dispose of an entire 
cause of action. (Daniels v. Select Portfolio Servicing, Inc. (2016) 246 Cal.App.4th 1150, 1167.) 

Defendant's Request for Judicial Notice  

Defendant requests that the Court take judicial notice of the Court's prior rulings on the demurrer 
to the First Amended Complaint ("FAC") and the Second Amended Complaint (RJN Exhs. 1 and 
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2), as well as the SAC and TAC (Exhibits 3 and 4). Plaintiffs do not object. The Court grants 
Defendant's request for judicial notice of those documents. 

Analysis 

I. 1st and 2d C/As – Negligence and Strict Liability 
 

The economic loss rule requires a party alleging a claim in tort to allege "appreciable, 
nonspeculative, present injury" to persons or property caused by the defective product. (Aas v. 
Superior Court (2000) 24 Cal.4th 627, 646 [superceded by statute through the enactment of the 
Right to Repair Act, as explained in Greystone Homes, Inc. v. Midtec, Inc. (2008) 168 
Cal.App.4th 1194, 1203; Seely v. White Motor Co. (1965) 63 Cal.2d 9, 19.) Plaintiffs can only 
recover the cost of replacement of the defective products in their negligence and strict liability 
claims if they plead and prove that they also sustained appreciable, nonspeculative injury to 
property other than the defective products. (See, e.g., KB Home v. Superior Court (2003) 112 
Cal.App.4th 1076, 1079; Carrau v. Marvin Lumber & Cedar Co. (2001) 93 Cal.App.4th 281, 
292–295.)  

Plaintiffs have sufficiently amended their complaint to allege "appreciable" nonspeculative 
damage to property other than the window products themselves, by alleging $2,800 in costs to 
repair damage to the residence caused by the defective products. (TAC ¶ 43.) The Court cannot 
find as a matter of law this allegation fails to state appreciable damage, in contrast to Carrau. 
(Carrau v. Marvin Lumber & Cedar Co., supra, 93 Cal.App.4th at 285 [$200 in damages to other 
proper, and $350,000 in damages based on the defective products].)  

As to whether Plaintiffs themselves paid these repair costs, they allege that replacement of the 
defective products will cause them "to incur further costs and expenses" (TAC ¶ 43 [emphasis 
added]) which, coupled with the subsequent allegation of the $2,800 in property damages in that 
paragraph, is sufficient for purposes of the demurrer. The Court construes these allegations 
liberally. (CCP § 452.) JW can address the payment issue through discovery, as these claims 
are not subject to the same specificity requirement applicable to fraud or negligent 
misrepresentation. (See Hahn v. Mirda (2007) 147 Cal.App.4th 740, 747-748 ["Negligence may 
be alleged in general terms; that is, it is sufficient to allege an act was negligently done without 
stating the particular omission which rendered it negligent. [Citations omitted.]"].)  

The demurrers to the first and second causes of action for negligence and strict liability are 
overruled.  

II. 4th C/A – Fraud, Intentional Failure to Disclose and 5th C/A – Fraud, Negligent 
Failure to Disclose 
 

Defendant argues these causes of action fail because Plaintiffs have not pled the necessary 
elements to state a claim for promissory fraud; and failed to plead the necessary facts with 
specificity.   

A. Fraud Claims Based on Promissory Fraud  
 

Promissory fraud is one type of fraud. (See Civil Code 1710 subd. 1, 2 and 3 [defining deceit in 
the disjunctive as "suggestion, as a fact, of that which is not true, by one who does not believe it 
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to be true," "assertion, as a fact, of that which is not true, by one who has no reasonable ground 
for believing it to be true," and "suppression of a fact, by one who is bound to disclose it, or who 
gives information of other facts which are likely to mislead for want of communication of that 
fact"]; Lazar v. Superior Court (1996) 12 Cal.4th 631, 638 [misrepresentation includes "false 
representation, concealment, or nondisclosure"].)  

1. Uncertainty 
 

The TAC is uncertain as to whether the fourth or fifth cause of action allege a promissory fraud 
theory. (CCP § 430.10(f).) Though demurrers for uncertainty are disfavored, they are 
appropriate when the complaint is sufficiently ambiguous or incomprehensible to impede the 
defendant from being able to respond. (Lickiss v. Financial Industry Regulatory Authority (2012) 
208 Cal.App.4th 1125, 1135 [demurrer for uncertainty proper where pleading "is so 
incomprehensible that a defendant cannot reasonably respond"]; A.J. Fistes Corp. v. GDL Best 
Contractors, Inc. (2019) 38 Cal.App.5th 677, 695 [same].)  

Both the title of the fourth cause of action ("fraud, intentional failure to disclose") and the specific 
allegations of the fourth cause of action (TAC ¶¶ 71-76) address false representations and 
nondisclosures related to its defective products, not a promise made without intent to perform. 
The substantive allegations of the fourth cause of action (TAC ¶¶ 71-76) only make allegations 
regarding defective products JW knew were defective and concealed or misrepresented to 
Plaintiffs, and their reliance on the products being "defect free." It makes no allegations related 
to any alleged false promises. The fifth cause of action is similarly uncertain, being titled "fraud, 
negligent failure to disclose" and repeating in paragraphs 79-83 the same substantive 
allegations as paragraphs 71-76 discussed above.  

2. Substantive Failure to State Facts to Support A Promissory Fraud Theory 
 

The fourth cause of action also fails to allege facts sufficient to state a cause of action on the 
promissory fraud theory. The claim fails to allege the additional facts necessary to infer that JW 
never intended to honor the warranty it extended in 2013. See Tarmann v. State Farm Mutual 
Auto. Ins. Co. (1991) 2 Cal. App. 4th 153, 158-159. (CCP § 430.10(e).) Plaintiffs now allege that 
Ms. Stout "knew or should have known" JW did not intend to honor its warranty and that JW's 
motivation for extending the warranty was "so that Plaintiffs would cease immediately pressing 
their claims for defective products." (TAC ¶ 31.) This allegation without more does not support 
an inference of an intent by JW not to perform under the warranty years later. The TAC alleges 
no other facts and circumstances to support such an inference. (Tarmann v. v. State Farm 
Mutual Auto. Ins. Co., supra, 158-159.) The conclusory allegation that Ms. Stout "knew or 
should have known" JW did not intend to perform when she confirmed the warranty is also 
deficient as it is similarly unsupported by any facts.  

As to the fifth cause of action, Plaintiffs cannot state a legally viable claim for a negligent 
promise made without intention to perform. (Tarmann v. State Farm Mutual Auto. Ins. Co., 
supra, 2 Cal. App. 4th at 159 ["The specific intent requirement also precludes pleading a false 
promise claim as a negligent misrepresentation."].) The fifth cause of action cannot state a claim 
for promissory fraud as a matter of law. 

B. Failure to Allege Fourth and Fifth Causes of Action with Specificity  
 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   21 
HEARING DATE:   02/10/21 

 
 

- 9 - 

There are two purposes for specificity requirements in pleading a fraud claim. One is to provide 
notice to the defendant by providing the defendant with " 'definite charges which can be 
intelligently met.' " (Committee on Children's Television, Inc. v. General Foods Corp. (1983) 35 
Cal.3d 197, 216.) The second is "the last remaining habitat of the common law notion that a 
complaint should be sufficiently specific that the court can weed out nonmeritorious actions on 
the basis of the pleadings." (Id. at 216-217.) A plaintiff is required to plead the "who, what, when, 
and where" of a misrepresentation claim, including, as to a corporate defendant the identity and 
authority of the person who made the alleged misrepresentation, and what they stated or wrote. 
(Lazar v. Superior Court (1996) 12 Cal.4th 631, 645, citing Tarmann v. State Farm Mutual Auto. 
Ins. Co. (1991) 2 Cal. App. 4th 153, 157].)  This requirement applies both to fraud and negligent 
misrepresentation. (Charnay v. Cobert (2006) 145 Cal.App.4th 170, 185, fn. 14.) 

1. Conclusory Allegations Without Supporting Facts  
 

Plaintiffs plead conclusions and contentions without supporting facts as to JW's and Ms. Stout's 
alleged misrepresentations, concealment of facts, and knowledge of their falsity. Plaintiffs still 
fail to allege specific dates and/or the manner which Ms. Stout personally made a number of 
alleged misrepresentations to Plaintiffs that are the foundation of the fourth and fifth causes of 
action, including that "repeated" assurances the replacement products were defect free and 
would perform as warranted, that there was "minimal damage" and "minimal touch up" needed 
from the replacements, and the "numerous" representations that JW would repair or replace 
defective products. (TAC ¶¶ 17, 19, 21.) They fail to make even a conclusory allegation that Ms. 
Stout knew the representations stated in those paragraphs were false when made, or that she 
did not have a reasonable ground for making the representations when made. They allege no 
additional facts that would support the conclusory allegation. (TAC ¶¶ 17, 19, 21.)  

In paragraph 26, Plaintiffs allege Ms. Stout knew or should have known her representation the 
necessary repairs and replacements were made and they should not have further problems, but 
again they allege no supporting facts as to why Ms. Stout knew or should have known her 
statement was false. Similarly, the TAC only alleges generally that JW (the company) knew or 
should have known that its products were defective, or that not all necessary repairs had been 
made, or that further repairs and replacements would be necessary, without any specific facts to 
support why it knew or did not have a reasonable ground for those representations, with the 
exception of the replacement products manufactured in 2004, discussed below. (TAC ¶¶ 16, 18, 
27, 71, 73, 79, 81.)  

2. Missing or Conclusory Allegations Regarding the 2004 Products 
 

Regarding the 2004 products, the TAC suggests but does not directly allege the products with 
the "2004" label were manufactured in 2004 and were the defective products of the type that 
were subject to prior lawsuits. (TAC ¶¶ 16, 18, 71-75.) Ms. Stout allegedly stated the 2004 label 
did not mean the products were manufactured in 2004. (TAC ¶ 17.) The TAC alleges JW knew 
products manufactured in 2004 like "some" of the replacement products installed in Plaintiffs' 
residence beginning in 2010 were defective, because the parts were subject to lawsuits and 
because they were still in stock for use as replacement parts beginning in 2010. (TAC ¶¶ 18 
["six year old IGUs"], 73 and 80 [JW had IGUs from 2004 in stock and replaced some IGUs with 
ones manufactured in 2004]), 71 and 79 [the 2004 manufactured products were the same types 
of products that were the subject of the prior lawsuits referenced the fourth and fifth causes of 
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action].) In the absence of an allegation that the 2004 labeled products to which Ms. Stout 
referred in her December 2012 email (¶ 17) were actually manufactured in 2004 and were the 
type of defective products which JW allegedly knew were defective, Ms. Stout's statement is not 
connected to a false statement and the substantive allegations of the fourth and fifth causes of 
action regarding the defective products manufactured in 2004 fail. Further, Plaintiffs do not 
allege that Ms. Stout knew or should have known her statement regarding the manufacture date 
was false when she made it, along with facts supporting why she did not have a reasonable 
ground for believing her statement to be true when she made it. 

3. Conclusory Allegations Regarding "Other" Replacement Products 
 

As to other replacement products installed as of 2013 that allegedly began to fail in 2018 (TAC 
¶¶ 28, 29, 35), the TAC alleges no facts at all supporting the conclusory allegations that JW or 
Ms. Stout specifically knew or should have known the other replacement products, other than 
the 2004 manufactured products, were defective and needed to be repaired or replaced. (TAC 
¶¶ 26, 27, 71-75, 79-82.) Other than the general conclusory allegations, and the fact that five 
years later some of the replacement products allegedly began failing, Plaintiffs have not alleged 
any specific facts to support that JW or Ms. Stout had knowledge these other replacement 
products were defective when the representations the products were defect free were made.  

4. Prior Lawsuits and Damages 
 

Defendant contends Plaintiffs should be required to plead details regarding the lawsuits, and 
argues the fact lawsuits are filed alone does not show the claims were meritorious. Details 
regarding lawsuits against JW regarding 2004-labeled or 2004-manufactured products are at 
least equally, or more likely much more, in JW's possession. (Committee on Children's 
Television, Inc. v. General Foods Corp., supra, 35 Cal.3d 197 at 217 [addressing exceptions to 
specificity requirement, and that less specificity is required when the facts are equally or more 
available to the defendant].) The allegations regarding the lawsuits are sufficient, subject to 
Plaintiffs curing other deficiencies noted above.  

Subject to the deficiencies noted above, and presuming the 2004 labeled replacement products 
were products manufactured in 2004, contrary to Ms. Stout's representation, and that they were 
subject to the prior product defect lawsuits, Plaintiffs have also connected those 
misrepresentations to damage in these causes of action in the TAC. They have alleged that they 
damaged by reliance on Ms. Stout's representation the 2004-labeled products were not old 
products, and the lack of disclosure of the prior defect litigation in allowing the products to be 
installed in their home. (TAC ¶¶ 71-76, 79-83.) The precise identification and number of the 
2004-labeled products that were installed, that were defective, and that caused damage, are 
evidentiary facts that can be more properly developed through discovery rather than requiring 
those facts to be pled based on the demurrer. (C.A. v. William S. Hart Union High School Dist. 
(2012) 53 Cal.4th 861, 872.) 

C. Delayed Discovery Rule Allegations 
 

In essence, Plaintiffs allege that by 2013 the vast majority of the JW products had been 
replaced with new replacement products with new 10 year warranties, the remainder of the 
original products had extended warranty coverage through May 2018 by agreement with JW, 
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JW represented that the products were functioning and all repairs needed to cure the defective 
products had been made, and JW, through Ms. Stout, had allayed any suspicion Plaintiffs' had 
about replacement products labeled "2004" that were installed years later because Ms. Stout 
affirmatively represented that the date label did not reflect the manufacture date. (TAC ¶¶ 16-18, 
28-30, 71-74, 79-82.) They only discovered that the replacements were defective when they 
began to fail in 2018, and when they were unable to obtain corrective action from JW, they had 
an expert inspect the products, through which they discovered failures and other 
misrepresentations by JW. (TAC ¶¶ 28, 35, 39, 41-43.) They allege they relied on the 
replacement of the defective products by the end of 2013, JW's agreement to the new and 
extended warranties, and the representations by Ms. Stout regarding the 2004 date and that the 
products were all good as of 2013 after JW's replacements and inspections of the remaining 
original windows for defects. They did not discover and could not have discovered that the 
replacement products were defective until they began to show physical signs of deterioration in 
2018 ("becoming discolored, streaky, cloudy and foggy" among other things). They then had the 
windows inspected by the expert in 2019 after JW would not take steps to remedy the failures 
that began to appear in 2018 after they submitted their warranty claim. (TAC ¶¶ 16-19, 24, 26, 
27, 29, 30, 35, 38, 39, 41, 42, 71-74, 79-82.) For purposes of a demurrer, Plaintiffs have 
adequately alleged facts under the "delayed discovery rule" in their TAC to meet Fox v. Ethicon 
Endo-Surgery, Inc. (2005) 35 Cal.4th 797, 808.  

The demurrers to the fourth and fifth causes of action, based on uncertainty and failure to state 
a claim based on failure to plead these claims with specificity, are sustained, with leave to 
amend.  

 

  

 7.  TIME:  9:00   CASE#: MSC19-02405 
CASE NAME: AQUINDE VS PERFORMANCE SETTLEM 
HEARING ON MOTION TO/FOR RELIEVED AS COUNSEL FILED BY 
PERFORMANCE SETTLEMENT LLC 
* TENTATIVE RULING: * 
 
Jeremy Branch’s motion to be relieved as counsel for Performance Settlement LLC is granted. 
The Court will sign the order provided. 

  

 8.  TIME:  9:00   CASE#: MSC20-00885 
CASE NAME: MENJIVAR VS ANGELOS GOURMET DE 
HEARING ON MOTION TO/FOR DEMURRER TO DEFENDANTS ANSWER FILED BY 
RAYMUNDA E. MENJIVAR 
* TENTATIVE RULING: * 
 
The demurrer became moot with the filing of the amended answer. 
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 9.  TIME:  9:00   CASE#: MSC20-01019 
CASE NAME: TULLY VS CHOUINARD 
HEARING ON MOTION TO/FOR MANDATORY ATTORNEY FEES FILED BY CAROL 
CHOUINARD 
* TENTATIVE RULING: * 
 
Off calendar per stipulation.  

  

10.  TIME:  9:00   CASE#: MSC20-01485 
CASE NAME: GARY VS KIPP 
HEARING ON MOTION TO/FOR STRIKE PUNITIVE DAMAGES FILED BY DAVID 
ALLEN KIPP 
* TENTATIVE RULING: * 
 

 Defendant Kipp’s Motion to Strike is denied. 

According to the complaint, defendant cut plaintiff off while defendant was driving his car 
and plaintiff his bicycle, and that after plaintiff gestured at him to question why he had done this, 
defendant sped up and closed the distance on plaintiff’s bicycle repeatedly and eventually struck 
it, causing plaintiff to hurtle over the handlebars and injure himself.  (Complaint, ¶ 6-10.)  The 
complaint alleges that defendant intentionally injured plaintiff.  (See ¶ 13, 19, 24.)  It asserts 
causes of action for intentional tort (e.g., assault and battery) and negligence.  Plaintiff requests 
punitive damages for the causes of action for intentional tort.  Defendant moves to strike the 
prayer for punitive damages.   

 
Punitive damages may be awarded if the defendant acts with malice.  (CC § 3294 (a).)  

“Malice” means conduct which is “intended by the defendant to cause injury to the plaintiff or 
despicable conduct which is carried on by the defendant with a willful and conscious disregard 
of the rights or safety of others.” 

 
The complaint alleges that defendant intended to injure plaintiff.  As an example, it 

alleges in the active voice that defendant “slammed” his car into the back of plaintiff’s bicycle, 
not merely, in the passive voice, that the car slammed into the bicycle, which might merely 
describe the severity of the impact but not defendant’s state of mind.  (See ¶ 10; see also ¶ 13 
and 19.)  Further, even if the complaint could be read simply to allege road rage, with defendant 
intending to frighten plaintiff and commit assault, but not to strike plaintiff’s bicycle and commit 
battery, there would be an intentional assault, and a battery that occurred as a result of 
despicable conduct.  Given the disparity in weight between a car and a bicycle and the 
likelihood of severe injury to a bicyclist in any altercation between the two, a trier of fact could 
find that defendant acted despicably in committing the battery.  (See College Hospital, Inc. v. 
Superior Court (1994) 8 Cal.4th 704, 725 (despicable means conduct that is base, vile, or 
contemptible); see also Dawes v. Superior Court (1980) 111 Cal.App.3d 82, 88-90 (reversing 
order striking punitive damages request in accident between car and bicyclist where plaintiff 
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alleged that defendant was intoxicated, made a right turn without stopping at a stop sign, and 
drove 65 mph in a 35 mph zone).) 

 
That some allegations in the complaint are phrased in the conclusory terms used by the 

punitive damages statute does not render the punitive damages request subject to a motion to 
strike so long as factual allegations are present sufficient to support the legal conclusions, as is 
the case here.  (See ¶¶ 16, 21, and 26 and Perkins v. Superior Court (1981) 117 Cal.App.3d 1, 
6-7.)   

 
The allegations are sufficient.  Whether they are true is for summary judgment or trial. 

 

  

11.  TIME:  9:00   CASE#: MSC20-01685 
CASE NAME: GERSHMAN PROPERTIES VS QUIKSER 
HEARING ON DEMURRER TO CROSS COMPLAINT of QUIKSERVE PIZZA, INC., 
A CALIFORNIA CORPORA FILED BY GERSHMAN PROPERTIES, LLC, A 
* TENTATIVE RULING: * 
 
Taken off calendar. First Amended Cross-Complaint filed.  
  

  

12.  TIME:  9:01   CASE#: MSC20-01621 
CASE NAME: CABAYAN VS HASSEN, ET AL. 
HEARING ON MOTION TO/FOR COMPEL ARBITRATION & STAY FURTHER 
PROCEEDINGS FILED BY JEFFER MANGELS BUTLER & MITCHELL, LLP, 
* TENTATIVE RULING: * 
 
  Defendants Michael Hassen and Jeffer Mangels Butler & Mitchell, LLP’s Motion to 
Compel Arbitration and Stay Court Proceedings is granted.  After consideration of oral 
arguments and supplemental briefing, the Court finds an agreement to arbitrate the dispute 
exists and should be matter sent to arbitration.   
 
 Code Civ. Proc., § 1281.2 provides that when none of the statutory exceptions apply, 
“On petition of a party to an arbitration agreement alleging the existence of a written agreement 
to arbitrate a controversy and that a party to the agreement refuses to arbitrate that controversy, 
the court shall order the petitioner and the respondent to arbitrate the controversy if it 
determines that an agreement to arbitrate the controversy exists.” “[W]hen a petition to compel 
arbitration is filed and accompanied by prima facie evidence of a written agreement to arbitrate 
the controversy, the court itself must determine whether the agreement exists and, if any 
defense to its enforcement is raised, whether it is enforceable.  (Hotels Nevada v. L.A. Pacific 
Center, Inc. (2006) 144 Cal.App.4th 754, 761.)   
 
  “It is well settled that a court may not compel arbitration until it has resolved ‘the 
question of the very existence" of the contract embodying the arbitration clause.’” (Specht v. 
Netscape Communs. Corp. (2d Cir. 2002) 306 F.3d 17, 26.)  Because the existence of the 
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agreement is a statutory prerequisite to granting the petition, the petitioner bears the burden of 
proving its existence by a preponderance of the evidence.” (Hotels Nevada v. L.A. Pacific 
Center, Inc. (2006) 144 Cal.App.4th 754, 761.)  General principles of contract law apply to 
determine if the parties entered into a binding agreement to arbitration.  (See Pinnacle Museum 
Tower Assn. v. Pinnacle Market Development (US), LLC (2012) 55 Cal. 4th 223, 236.) ‘‘The 
fundamental goal of contractual interpretation is to give effect to the mutual intention of the 
parties. … If contractual language is clear and explicit, it governs.’” (Valencia v. Smyth (2010) 
185 Cal.App.4th 153, 177, internal quotation marks omitted.) 
 
 Here, the arbitration clause was part of engagement letter, dated July 26, 2016, drafted 
by Defendants and presented to Plaintiff for his signature, which he signed.  Although the 
engagement letter was drafted in connection with providing legal services in the Kubisys 
litigation, the first paragraph provides, “Our client(s); terms of this engagement as well as of 
existing and future engagements. This Agreement sets forth our entire agreement for rendering 
professional services for the current matter identified above, as well as for all other existing or 
future engagements with you, unless such engagements are covered by a subsequent 
engagement letter executed by you.” (Emphasis added.) 
 
 Defendants also point to Paragraph 11 of the engagement letter that contains the 
arbitration clause.  The Agreement provides:  “Both of us agree that any dispute between you 
and us (including, without limitation, any individual attorney at the firm) arising out of or relating 
in any way to our representation of you, including but not limited to disputes regarding our 
services, fees, and costs, shall be resolved by binding arbitration.”  It goes on to state, “This 
means, among other things, that any dispute, between us, including, without limitations, in 
contract or tort, based upon, arising out of or relating to this agreement or to the relationship of 
the parties, our engagement, and/or our performance or failure to preform services…is subject 
to binding arbitration” (Emphasis added.)   
 
 First, “‘there is nothing inherently improper about an arbitration agreement between a 
lawyer and client which extends to malpractice claims.’”  (Lawrence v. Walzer & 
Gabrielson (1989) 207 Cal.App.3d 1501, 1507.)  Secondly, “As a general rule, a written 
agreement to arbitrate a future controversy is valid and enforceable and requires no special 
waivers or provisions… An attorney may ethically, and without conflict of interest, include in an 
initial retainer agreement with a client a provision requiring the arbitration of both fee disputes 
and legal malpractice claims.” (Powers v. Dickson, Carlson & Campillo (1997) 54 Cal.App.4th 
1102, 1108-1109.)  
 
          Although the Court was dealing with a medical malpractice matter in Reigelsperger v. 
Siller (2007) 40 Cal.4th 574, the issue in that case was whether an arbitration agreement, 
signed when the patient was first treated by the chiropractor, applied to treatment received for a 
different condition two years later.  The agreement required the parties to submit to arbitration 
“any dispute as to medical malpractice.”  The California Supreme Court concluded that the 
agreement to arbitrate, although signed two years earlier involving a different treatment, applied 
because Article 2 of the Agreement stated that it “is intended to bind the patient and health care 
provider… who now or in the future treat[s] the patient….”  (Italics added.) The Court found that 
regardless of whether plaintiff had intentions of returning for treatment, he agreed that if he did 
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decided to do so, the arbitration provision would apply to any future disputes arising out of that 
treatment. 
 
 The Supreme Court also had no problem with the language “now and in the future.”  The 
Court of Appeal was concerned that it could be reasonably construed to bind the parties in 
perpetuity. The Supreme Court, however, found no issue.  It stated, “…like other contracts, 
arbitration agreements that do not specify a term of duration are terminable at will after a 
reasonable time has elapsed.”  Here, in our case, Plaintiff Cabayan did not try to terminate the 
agreement.  In fact, Cabayan executed a similar agreement with RealLaw in an Engagement 
Letter dated May 15, 2018.  
 
 On the other hand, ‘All dealings between an attorney and his client that are beneficial to 
the attorney will be closely scrutinized with the utmost strictness for any unfairness.’ [Citation.]” 
(Lawrence v. Walzer & Gabrielson (1989) 207 Cal.App.3d 1501, 1507.) “‘If a party wishes to 
bind in writing another to an agreement to arbitrate future disputes, such purpose shall be 
accomplished in a way that each party to the arrangement will fully and clearly comprehend that 
the agreement to arbitrate exists and binds the parties thereto….’ [Citation]” Lawrence v. Walzer 
& Gabrielson (1989) 207 Cal.App.3d 1501, 1507-1508, internal quotation omitted.) 
 
 Here, Plaintiff argues the July 26, 2016 engagement letter, which contains the paragraph 
that states the agreement applies to future engagements, did not make it clear that Plaintiff was 
waiving his right to a jury trial in future disputes arising from Defendants’ representation.  
Plaintiff argues that Paragraph 11, which mentions the waiver of jury trial, does not contain any 
language about applying in perpetuity or to future engagements.  Plaintiff also points out that 
Paragraph 1, which reference future engagements and Paragraph 11, which contains the 
arbitration language, are three pages apart from one another, and neither references or 
incorporates the other.  
 
 The Court disagrees with Plaintiff.  Paragraph 1 states in bold face and underlined that 
the terms of the agreement for “this engagement as well as existing and future engagements.” 
The terms of the July 26, 2016 engagement letter make it applicable to future engagements.  
Also, Paragraph 11 of the engagement letter broadly encompasses any all claims related to 
Defendants provision of professional services. It provides that any dispute, “arising out of or 
relating to this agreement or to the relationship of the parties” is subject to binding arbitration.  
The arbitration provision is clear and explicit.  It expressly encompasses claims relating to 
performance or failure to perform including claims for professional negligence.  The purported 
waiver of jury trial is not hidden.     
 
 In the supplemental brief, Plaintiff argues the July 26, 2016 engagement letter purporting 
to bind the parties to arbitrate future disputes is procedurally unconscionable.  Plaintiff argues 
the letter was presented on a “take it or leave it” basis and the purported waiver is hidden 
between two separate provisions that appear three pages apart in the agreement.  
 
  "The prevailing view is that [procedural and substantive unconscionability] must both be 
present in order for a court to exercise its discretion to refuse to enforce a contract or clause 
under the doctrine of unconscionability." (Armendariz v. Foundation Health Psychcare Services, 
Inc. (2000) 24 Cal.4th 83, 114.)  “‘Substantive unconscionability’ focuses on the terms of the 
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agreement and whether those terms are ‘so one-sided as to ‘shock the conscience.’ [Citations.]” 
(Kinney v. United HealthCare Services, Inc. (1999) 70 Cal.App.4th 1322, 1330.) Plaintiff has not 
shown the arbitration provision is substantively unconscionable.  
 
 “Public policy favors arbitration as an expedient and economical method of resolving 
disputes, thus relieving crowded civil courts. (County of Contra Costa v. Kaiser Foundation 
Health Plan, Inc. (1996) 47 Cal.App.4th 237, 244.) Doubts of arbitrability are resolved in favor of 
arbitration.   (In re Tobacco Cases I (2004) 124 Cal.App.4th 1095, 1103.) 
 
  Defendant RealLaw, APC, filed a joinder in the motion compel.   
  
 Plaintiff’s Request for Judicial Notice 
 
 Pursuant to Evidence Code § 452(d), Plaintiff requests the Court take judicial notice of 
the following: 
 

1. Exhibit A—Complaint for damages and demand for jury trial filed by Plaintiff on August 
19, 2020. 
 

2. Exhibit B-- Complaint for damages and demand for jury trial filed by Plaintiff on 
September 25, 2020 in a civil action in Los Angeles County, entitled Cabayan v. Petri 
Entertainment, LLC, et al. Case No. 20TRCV00671. 
 

 The unopposed request is granted.  
 
Defendants’ Request for Judicial Notice 
 
 Pursuant to Evidence Code 452(d), Defendants request the Court take judicial notice of 
the following: 
 

1. ADR Services, Inc. Arbitration Rules 
 

 Defendants’ unopposed request is granted. 
 

  

13.  TIME:  9:01   CASE#: MSC20-01621 
CASE NAME: CABAYAN VS HASSEN, ET AL. 
HEARING ON MOTION TO/FOR JOINDER OF REALLW APC TO MTN TO COMPEL 
ARB & STAY FILED BY REALLAW, A. P. C ., A BUSINESS 
* TENTATIVE RULING: * 
 
See Line 12. 
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14.  TIME:  9:02   CASE#: MSC18-00581 
CASE NAME: NAJJAR VS. GOLDSTEIN  
HEARING ON MOTION TO/FOR ENFORCE SELECTION OF SECTION 639 (A)(5) 
DISCOVERY R FILED BY ALEX GOLDSTEIN, NEW U LIFE, INC.  
* TENTATIVE RULING: * 
 
The hearing is continued to February 17, 2021 at 9:00 a.m. 

 

15.  TIME:  9:02   CASE#: MSC18-00581 
CASE NAME: NAJJAR VS. GOLDSTEIN  
HEARING ON MOTION TO/FOR ORD DQ’NG APPTD DISC REF; APPTNG NEW REF FILED 
BY GEORGE NAJJAR  
* TENTATIVE RULING: * 
 
See Line 14. 

 


